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What is the Randolph-Sheppard Act (RSA)?

The Randolph-Sheppard Act authorizes the Vending Facility Program (P.L. 74-732, as amended by P.L. 83-565 and P.L. 93-516, 20 U.S.C. Section 107 et seq.) and provides persons who are blind with remunerative employment and self-support through the operation of vending facilities on federal and other property.  The program, enacted into law in 1936, was intended to enhance employment opportunities for trained, licensed blind persons to operate vending facilities.  At the outset, sundry stands were placed in the lobbies of federal office buildings and post offices.  The law was amended in 1954 and again in 1974 to ensure individuals who are blind have "priority" in the operation of vending facilities on federal property.  The definition of vending facilities was further defined as including cafeterias, snack bars, miscellaneous facilities, and facilities, comprised solely of vending machines.

Where can I find regulatory guidance on the RSA?

Regulatory guidance on the RSA priority and contracting procedures is issued in the Code of Federal Regulations (CFR).  The Secretary of Education, through the Commissioner of Rehabilitation Services is authorized by Congress to prescribe regulations to establish a priority for operation of cafeterias on federal property by blind licensees.  The U.S. Department of Education (ED) has issued regulations at 34 CFR § 395.33 that provide for priority contract award to the State Licensing Agency (SLA) for the blind as a result of either a competitive process where the SLA either (1) submits a proposal on behalf of a licensed blind vendor that is determined to be within the competitive range or,  (2)  enters direct negotiations with the federal agency in lieu of competition if the agency determines that the operation can be provided at a reasonable cost and comparable quality  to that currently provided.

If the RSA is a responsibility of ED, why is DOD concerned with the act?

DOD regulations implementing the Randolph-Sheppard Act priority for the blind to operate cafeteria contracts on DOD-controlled property are found at 32 CFR § 260.3.  The DOD regulations are very similar to the ED regulations, and intentionally so, since ED is the agency responsible for administration of the Randolph-Sheppard Act.

Additional regulatory guidance on the Randolph-Sheppard Act (20 U.S.C. § 107, as amended) provides detailed requirements of the act.  See http://www.nfb.org/law/rsact.htm for Chap 6, Part 107 of the act.)

Has DOD provided any implementing guidance based on the regulatory and statutory requirements?

Yes, DOD Directive 1125.3 provides definitions and procedures for compliance with RSA.  Of particular note is the requirement for priority rights for the blind to operate cafeterias on DOD-controlled properties.  To assure compliance, procuring activities must provide a copy of each solicitation to the SLA.  (The directive was developed prior to the electronic solicitation process therefore substitute "notification of requirement" for "copy of solicitation".)  The directive also includes an address for the State Licensing Agency for each of the 50 states as well as the District of Columbia, Puerto Rico, Guam, the Virgin Islands, American Samoa and the Trust Territory (Mariana Islands).

Does the Army address the Vending Facility Program in any direct manner?

Yes, AR 210-25 provides the Vending Facility Program for the Blind on Federal Property, which supplements the DOD Directive as well as separately lists the SLAs. 

Where is the RSA addressed in FAR, DFARS, or AFARS?

RSA is not addressed in the FAR or its' supplements.  Some activity has been seen to include the provisions in DFARS, but for the present, compliance must be based directly on the statutes and implementing regulatory guidance.

What has caused the recent interest in the RSA within the DOD community?

The RSA became an issue during the mid 1990s when several State Licensing Agencies began requesting DOD food service (mess hall) solicitations as a priority requirement for a cafeteria, subject to the provisions of the RSA.  Up, until that time, DOD activities with mess halls had either run the facilities with in-house workforce, generally military; or by contract, often with the small business community in one of the small business set-aside programs or with a National Industries for the Severely Handicapped (NISH) through their servicing agent JWOD authorized by the Javits Wagner O'Day Act.  As expected, SLA's requests have created a great deal of concern by the small business and JWOD community who had often enjoyed priority status in award of mess hall contracts.  

Does RSA apply to DOD food service contracts or not?

Yes and No - see the following:

Yes.  RSA priority was confirmed by:

(1) The Comptroller General of the U.S. has twice opined that an appropriated funds food service contract constitutes a cafeteria subject to the RSA priorities.  (Refer to Dept. of the Air Force Reconsideration, 72 Comp Gen 241, 1993 WL 212641 and Comp Gen B-176886 for full details). 

 (2) Memorandum of Judith A. Miller, General Counsel of DOD (Nov. 12, 1998), J.A. 670-73 states that regulations, and other DOE memoranda determined that "the assertion that the Act does not apply to military dining facilities cannot withstand analysis."

No.  RSA does not apply if the contract is for less than full operation of the military dining facilities, i.e. must include the running of the operation.  This guidance has been provided by SAAL-PS November 2001 memo "Military Dining Facility Solicitations and Contracts" signed by Dr. Kenneth Oscar.  See embedded memo below (click twice):
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There is also on-going activity on the part of the RSA community to challenge the DOD policy on related service contracts (such as "mess-attendants") for inclusion under the definition of "cafeteria".  If successful, those service contracts would then be subject to the provision of the RSA.  However, at this time, the Nov 2001 SAAL-PS policy applies.

Does JWOD have priority for military dining facilities contracts?

At about the same time the SLA organizations became more active in pursuing the definition of "cafeterias" as applied to the DOD food service operations, the JWOD organization became interested in this type of work for their workshops in the National Industries for the Severely Handicapped (NISH) community.  They maintained NISH had a priority for these types of contracts under their charter.  Those concerns resulted in competing requests for priority between the SLA and JWOD.  Two key decisions followed which clearly ruled that RSA has priority over JWOD.

(1) Memorandum of Frederick K. Schroeder, Commissioner of Rehabilitative Services Administration (Aug 14, 1997), J.A. 675-78 opines "the RS Act clearly covers all types of food service operations on military bases, including military troop mess halls."  He further stated "Any attempt to draw a distinction between appropriated funded cafeterias and concession cafeterias is merely a fiction to justify placing full food service activities on Committee's procurement list.  There is no basis either in the Act or in the legislative history for (such a) position."

(2) A decision by the US Court of Appeals for the Fourth Circuit, 247 F.3d 197, decided April 18, 2001 in a case of NISH; Goodwill Services, Inc. vs. William S. Cohen Secretary of Defense found that food service contract constitutes a "cafeteria" subject to the RSA priorities.  Therefore, the priority goes to the SLA.  See the following embedded decision document for details (click twice to open).
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What other recent decisions affect how the acquisition community solicits for food service?

Protest of Cantu Services, Inc. B-289666.2 and B-289666.3 decision date November 1, 2002 provides clarification that:

(1) The RSA priority eliminates the requirement for a technical cost tradeoff decision process. 

(2) Agreed with the protester that there was no proper basis for withdrawing the small business set-aside.  Further stated that although the preference embodied in the RSA takes precedence over small business preferences, a set aside need not be eliminated altogether in order to give effect to the RSA.  Rather, the decision recommends the solicitation be fashioned to accommodate both preferences.

(3) See http://www.gao.gov/decisions/bidpro/2896662.htm for full decision.

What must a DOD activity do to comply with the RSA?

(1) Review any requirement for vending/food service for applicability.

(2) Perform analysis to determine if RSA is applicable.  Prepare a memorandum as directed by the SAAL-PS November 2001 memo and provide the results of the analysis to the appropriate ACA Regional Headquarters.

(3) The Regional Headquarters will forward the information to ACA who will review and forward to DASA (P&P) for information.

(4) If full food service is anticipated (includes operation of military dining facilities), notify the state SLA of the requirement.  Request confirmation of the SLA's decision in writing.

(5) After receiving approval to proceed from DASA (P&P) either (i) solicit the requirement directly with the SLA, negotiate a reasonable price then award; or (ii) synopsize the requirement using appropriate verbiage and set-aside procedures (e.g. indicate the set-aside program or unrestricted basis within the synopsis) and indicate a priority for a RSA award.

(6) Develop the solicitation to include a statement that RSA has priority in the award process.

(7) Evaluate proposals with priority of award first to be granted the SLA, assuming capability and reasonableness of price.

(8) If the SLA provides a blind vendor with appropriate capabilities and at a reasonable price, award will proceed with the SLA.  If determined unreasonable or capacity of the blind vendor is determined not sufficient for award, the contracting officer may process award to other than the SLA, however award approval must be obtained from HQDA (see AR 210-25).

Can the Contracting Officer determine the RSA priority does not apply to a requirement otherwise covered by the RSA?

No.  Only the Secretary of the Agency can determine that a RSA operation would adversely affect the interests of the United States.  The Contracting Officer would develop, or assist in developing the recommendation for a decision by the Secretary of the Army.  Effectively, few exceptions will apply.

What advice can the contracting office provide for an incumbent or other interested firm who fear they will lose the award to a higher priced proposal?

Advise them they have an opportunity to compete but, by law, priority of award is to the SLA assuming vendor capacity and reasonableness of price.  Although the SLA may have an advantage, award to them is not assured based on the regulations.  In the event the SLA is chosen, opportunities such as subcontracting or teaming arrangements may be available after award, dependent upon the needs of the SLA vendor chosen. 

What is the bottom line?

Be proactive.  The RSA is a program supporting a very worthwhile cause with a willing and capable workforce.  Begin the process early, clearly delineate the requirement for priority of the SLA, and negotiate (if required) in good faith.  Make it work - it is for the good of the nation and it will work if you support it.  It's the law!
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DEPARTMENT OF THE ARMY
OFFICE OF THE ASSISTANT SECRETARY OF THE ARMY
ACQUISITION LOGISTICS AND TECHNOLOGY
103 ARMY PENTAGON
WASHINGTON DC 20310-0102

20 NOV 7nm

SAAL-PS

MEMORANDUM FOR SEE DISTRIBUTION

SUBJECT: Military Dining Facility Sclicitations and Contracts

Department of Defense guidance provides that the Randolph-Sheppard
(R-S) Act is generally applicable to appropriated fund contracts for military

dining facilities. The Office of Secretary Defense General Counsel has opined
that the R-S Act may not be applicable ta eontracts for disrrete services that do

not involve the operation of dining facilities and that the Department of
Education has concurred. This memorandum replaces my March 22, 1999,
policy guidance memorandum.

We are continuing to facilitate the development of a framework for
partnering between R-S Act vendors, Javits-Wagner-O'Day (JWOD)

organizations, and small businesses for future dining facility reguirements. The
entrepreneudrial aspect of the R-S Act is important for the blind community, and
the creation of jobs for severely disabled/blind people to reduce the high

unemployment rate for such individuals is likewise important. Historically, small
business has also benetited from the entrepreneunal expenence provided

through the operation of dining facilities. Partnering has the potential to create
meaningful opportunities for all of the above-noted constituencies. In the
interim, contracting activities shall follow the policies and procedures set forth in
this memorandum when dealing with R-S Act issues.

Continue to notify this office of any military dining facility requirement.
Provide notice early in the procurement planning stage, before the synopsis of
the proposed solicitatior. State whether the requirement is generally satisfied

by inclusion on the procurement list under JWOD, or whether the requirement
hae been eatisfied in the past through eet acides — emall business or 8(a)

program.

Address the foilowing issues during the procurement planning stage.
Does the R-S Act apply? The R-S Act may not apply when the contract is for

discrete services rather than the overall operation of a dining facility. If the
services to be provided are a limited number of discrete services (dining facility

attendant or Kitchen Police services) and Government personnel retain the
overall operation of the dining facility, then the dining facility is operated
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“in-house” and the R-S Act does not apply. This principle should also be
applied to situations where a single “umbrella” food service contract covers
multiple dining facilities. In such cases, the applicability/non-applicability of the
R-S Act should be based on the predominant character of the procurement (i.e.,
pre-dominantly a contract for discrete services or predeminantly a contract for
the operation of dining facilities). When analyzing whether the R-S Act applies
to a contract that will cover multiple military dining facilities, be sure to consider
the following factors:

a. The total number of meals served in contractor operated facilities
versus the total served in military operated facilities;

b. The total number of contractor personnel versus the total number of
military personnel at the facilities;

c. The total number of contractor operated facilities versus the military
operated facilities.

If the R-S Act does not apply, the solicitation will proceed according to the
Federal Acguisition Regulation (FAR) and applicable supplemaents.

If the R-S Act does apply, follow the procedures in Army Regulation
210-25, Vending Facility Program for the Blind on Federal Property, and irform
the State Licensing Agency (SLA) of the requirement. To ensure maximum
competition, eneure that the provision identifying the procurement. as subiect to
the R-S Act, uses language that does not discourage small businesses from
competing for the award.

a. Consider the SLAs as ather than small businesses for the purpose of

the FAR Part 19. Subparts 702 and 708 and use the subcontracting plan as a
source selection evaluation factor, In addition, if the prior contractor utilized a

JWOD non-profit agency then you should usilize a subcontracting plan that
includes the use of JWOD agencies as an evaluation factor.

b. Structure the source selection evaluation factors and sub factors such
that only the proposals offering the best value will be included In the competitive
range. Include only the most highly rated proposals in the competitive range.
App'y the rules set forth in the FAR 15.306(c) and contemplate using the clause
in the FAR 52.215-1(f)(4) to limit the competitive range for purposes of
efficiency. Establishing more than one competitive range is permissible
provided it is consistent with the sulicilaliun provision defining the compctitive
range.





c. For all existing contracts, performance should not be truncated in order
to allow SLAs to compete for the contract. The options shoulc be exercised in
accordance with the FAR 17.2.

d. If the SLA is in the competitive range, all dec sions to award to other
than the SLA must be forwarded through this office for approval by the
Secretary of Education prior to makng the awarc.

| strongly recommend that contracting officers, with the help of legal
counsel, address the applicability of the R-S Act (subsection a. above) in a
written memorandum to be placed in the cortract file. Additionally, | recom-
mend that contracting activities utilize performance-based statements of work
with suitable quality assurance plans and performance standards.

While applyiryg the R-8 Acl lo prucurements fur military dining facilities
may appear to conflict with statutory JWOD and small business preferences
implemented in the FAR, it should not result in contract awards that are
unsatisfactory in terms of quality, timeliness, and cost.

My point of contact for additional information ie Mr. Perry Hicks,
(703) 681-5551, DSN 761-5551, email: perry.hicks@saa't.army. mil.

A@WW
/

Kenneth J, Oscar
Acting Assistant Secretary of the Army
(Acquisition, Logistics and Technology)

DISTRIBUTION:
PRINCIPAL ASSISTANTS RESPONSIBLE FOR CONTRACTING

HQ, U.S. Army Materiel Command, ATTN: AMCRDA-AC (PARC),
5001 Eisenhower Avenue, Alexandria, VA 22333-0001
U.S. Army Aviation and Missile Command, ATTN: AMSAM-AC,
Building 4488, Redstone Arsenal, AL 35898-5000
U.S. Army Robert Morris Acquisition Center, ATTN. AMSSB-AC,
4118 Susquehanna Avenue, Aberdeen Proving Ground, MD 21005-5002
U.S. Army Communications-Electronics Command, ATTN: AMSEL-AC,
Building 1208E, Fort Monmouth, NJ 07703-5000

U.S. Army Operations Support Command, ATTN: AMSOS-CC, Building 350,
5" Floor, North Wing, Rock lsland, IL 61209 6000
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LEXSEE 247 F.3d 197

NISH; GOODWILL SERVICES, INCORPORATED, Plaintiffs-Appellants, v.
WILLIAM S. COHEN, Secretary of Defense; LOUIS CALDERA, Secretary of the
Army, Defendants-Appellees, RANDOLPH-SHEPPARD VENDORS OF
AMERICA; AMERICAN COUNCIL OF THE BLIND; NATIONAL
EDUCATIONAL AND LEGAL SERVICES FOR THE BLIND; VIRGINIA
FACILITIES VENDORS; NATIONAL FEDERATION OF THE BLIND; STATE
OF TEXAS, ex rel Texas Commission for the Blind; STATE OF OKLAHOM A, ex
rel Oklahoma Department of Rehabilitation Services, Intervenors-A ppellees.

No. 00-1632

UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT

247 F.3d 197; 2001 U.S. App. LEXIS 7081

December 6,2000, Argued

April 18, 2001, Decided

PRIOR HISTORY:

[**1] Appeal from the United States District Court for
the Eastern District of Virginia, at Alexandria. Gerald
Bruce Lee, District Judge. (CA-99-1632).

DISPOSITION:
AFFIRMED.

CASE SUMMARY

PROCEDURAL POSTURE: Plaintiff non-profit
agencies brought declaratory action against defendant
federal department secretaries regarding proper
interpretation of Randolph-Sheppard Act, 20 U.S.C.S. §
107, as it applied to military mess hall facilities. The
United States District Court for the Eastern District of
Virginia, at Alexandria, granted defendants summary
judgment. Plaintiffs challenged the order.

OVERVIEW: The trial court had concluded that the
Randolph-Sheppard Act (RS Act) applied to the
operation of military mess hall facilities, and therefore
plaintiffs were not entitled to negotiate the contract for
mess hall services at a military base. Plaintiffs contended
that the Javits-Wagner-O'Day Act (JWOD Act), 4!
US.CS. § § 46-48c, applied. The appellate court
concluded that the contracting officer had not acted
unreasonably in deciding that the term "cafeterias"
applied to the mess hall facilities at a military base
because the facilities did not fall under the explicit
vending machine exception contained in the RS Act. The
Competition in Contracting Act did not prevent the RS

Act from applying because the provisions of the RS Act
clearly fit the sweeping definition of procurement. As the
more specific act, the provisions of the RS Act controlled
over any similar provisions of the JWOD Act. Moreover,
the contracting officer's decision conformed with the
various governmental authorities that had previously
considered the application of the RS Act to military mess
hall facilities.

OUTCOME: Order was affirmed.

CORE CONCEPTS

Civil Procedure : Summary Judgment :
Judgment Standard

The appellate court reviews the district court's decision
regarding summary judgment de novo.

Summary

Administrative Law : Judicial Review : Standards of
Review : General Rules

When a statute is silent or ambiguous with respect to the
specific issue, the question for the court is whether the
agency's answer is based on a permissible construction of
the statute. Accordingly, when an agency determination
that is entitled to deference is being challenged, the court
defers to the agency's interpretation if it gives reasonable
content to the statute's textual ambiguities. A reviewing
court may not second-guess the wisdom of the agency's
reasonable policy choice.

Administrative Law : Judicial Review : Standards of
Review : General Rules
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When a federal agency is charged with implementation
of a statute, its policy decisions are entitled to deference.

Governments : Federal Government : Property

The term "cafeterias," found in the 1974 amendment to
the Randolph-Sheppard Act (RS Act), is not otherwise
defined in the RS Act. 20 U.S.C.S. § 107. However,
duly promulgated regulations of both the United States
Department of Education (DOE) and the United States
Department of Defense (DOD) describe "cafeterias" as
food dispensing and capable of providing or currently
providing a broad variety of prepared foods and
beverages (including hot meals) primarily through the
use of a serving line where the customer serves or selects
for himself from displayed selections. 34 C.F.R. §
395.1(d) (1999); 32 C.F.R. § 260.6(b) (1999). Moreover,
both the DOD and DOE regulations explain that a
cafeteria may be fully automatic or with some limited
waiter or waitress service.

Governments : Federal Government : Property

The Randolph-Sheppard Act requires the United States
Department of Education (DOE) to promulgate
regulations establishing priority for blind vendors to
operate cafeterias. 20 U.S.C.S. § 107d-3(e). DOE
regulations offer two options by which a federal agency
may implement the priority mandated for blind vendors.
First, the agency may establish the ability of blind
vendors to operate a cafeteria at comparable cost and of
comparable high quality by inviting state licensing
agencies (SLA) to respond to solicitations when a
cafeteria contract is contemplated. 34 CFR. §
395.33(b). Second, the agency may, in the alternative,
enter into direct negotiations with the SLA to implement
the cafeteria priority. If the agency determines that the
proposal is competitive and has been ranked among those
that have a reasonable chance of being selected for final
award, the agency consults DOE. If, the SLA proposal is
not within the competitive range, the agency may award
the contract to the most highly evaluated offeror.

Governments : Federal Government : Property
See 34 C.F.R.§ 395.33(a).

Governments : Federal Government : Property

The Randolph-Sheppard Act (RS Act) exempts certain
military-controlled vending facilities from its provisions.
20 U.S.C.S. § 107. By its terms, the RS Act does not
apply to income from vending machines within retail
sales outlets under the control of exchange or ships'
stores systems or by the Veterans Canteen Service. 20
US.C. S. § 107d-3(d). Significantly, however, the RS
Act makes no such distinction regarding cafeterias.
Instead, it simply indicates that cafeterias are to be
considered covered under the RS Act as vending
facilities. 20 U.S.C.S.§ 107e(7).
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Governments Construction &
Interpretation

The omission by Congress of language in one section of
a statute that is included in another section of the same
statute generally reflects Congress's intentional and

purposeful exclusion in the former section.

Legislation

Public Contracts Law : Bids & Formation : Competitive
Proposals

Under the Competition in Contracting Act, any
expenditure of tax dollars on federal procurements
through means other than open competition must be
expressly authorized by statute. 10 US.CS. §
2304(a)(1).

Public Contracts Law : Bids & Formation : Com petitive
Proposals

The Competition in Contracting Act broadly defines
"procurement” as including all stages of the process of
acquiring property or services, beginning with the
process for determining a need for property or services
and ending with contract completion and closeout. 10
U.S.C.S.§ 2302(3)(A).

Public Contracts Law : Bids & Formation : Competitive
Proposals

The provisions of the Randolph-Sheppard Act clearly fit
the sweeping definition of procurement found in the
Competition in Contracting Act. Indeed, it authorizes the
Secretary of the United States Department of Education
to secure the operation of cafeterias on federal property
by blind licensees whether by contract or otherwise. 20
US.C.S.§ 107d-3(e).

Governments Construction &
Interpretation

It is a basic tenet of statutory construction that when two
statutes ostensibly apply, the more specific of the two
controls.

Legislation

COUNSEL:

ARGUED: John S. Pachter, SMITH, PACHTER,
MCWHORTER & D'AMBROSIO, P.L.C., Vienna,
Virginia, for Appellants.

Jeffrica Jenkins Lee, Appellate Staff, Civil Division,
UNITED STATES DEPARTMENT OF JUSTICE,
Washington, D.C., for Appellees Cohen, et al.; Andrew
David Freeman, BROWN, GOLDSTEIN & LEVY,
L.L.P., Baltimore, Maryland, for Appellees Randolph-
Sheppard, et al.

ON BRIEF: Joseph C. Luman, Christopher Wheeler,
LUMAN, LANGE & WHEELER, Washington, D.C., for
Appellants.

David W. Ogden, Assistant Attorney General, Helen F.
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Fahey, United States Attorney, William Kanter, UNITED
STATES DEPARTMENT OF JUSTICE, Washington,
D.C., for Appellees Cohen, et al. John P. Rowley, III,
Christopher P. Yukins, David S. Black, HOLLAND &
KNIGHT, L.L.P., Falls Church, Virginia; Peter A. Nolan,
SHEINFELD, MALEY & KAY, P.C., Austin, Texas, for
Appellees Randolph-Sheppard, et al.

JUDGES:

Before TRAXLER and KING, Circuit Judges, and
Terrence W. BOYLE, Chief United States District Judge
for the Eastern District of North Carolina, sitting by
[**2] designation. Judge King wrote the opinion, in
which Judge Traxler and Chief Judge Boyle concurred.

OPINIONBY:
KING

OPINION:
[*199]

KING, Circuit Judge:

In this action arising in the Eastern District of
Virginia, plaintiffs NISH and Goodwill Services,
Incorporated (collectively "NISH"), appeal the district
court's award of summary judgment to Secretary of
Defense Cohen and Secretary of the Army Caldera
("Secretaries"), the defendants below. NISH sought a
declaratory judgment with respect to the proper
interpretation of the Randolph-Sheppard Act ("RS Act"),
particularly its applicability to the operation of military
mess hall facilities at Fort Lee, Virginia. The district
court concluded that the RS Act applies to the operation
of such facilities, and therefore NISH was not entitled to
negotiate the contract for mess hall services at Fort Lee.
For the reasons set forth below, we affirm.

L
A.

The RS Act, 20 U.S.C. § 107, was enacted in 1936
to enlarge economic opportunities of the blind, by giving
blind persons priority to operate vending facilities on
federal property. This appeal focuses on a 1974
amendment to the RS Act, by which the term "vending
stand" in § 107e¢(7) [**3] was changed to "vending
facility," and by which the statutory definition of vending
facility was set forth as including "automatic vending
machines, cafeterias, snack bars, cart services, shelters,
[and] counters." Id. § 107¢(7). In this appeal, we
specifically deal with the meaning of the statutory term
"cafeterias," and we must decide whether that term
encompasses military mess hall facilities.

B.

The factual predicate for this litigation is
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straightforward. NISH is a nonprofit agency designated
in the Code of Federal Regulations, see 41 CFR. § 51-
3.1, to represent other nonprofit agencies employing the
severely disabled in the production of items and services
for purchase by government agencies under the Javits-
Wagner-O'Day Act, 41 US.C § § 46-48c ("JWOD
Act"). nl In November 1998, NISH expressed interest in
an anticipated replacement contract for mess hall services
at Fort Lee. Subsequently, on June 30, 1999, before
NISH had made a formal proposal on the Fort Lee
contract, the Virginia Agency for the Blind contacted
officials at Fort Lee to convey its interest in bidding
[*200] for the same contract, in accordance with the
provisions of the RS Act. [**4] At the time the
competing interests became apparent, Fort Lee's mess
hall services contract had not been placed upon the
"procurement list" mandated by § 47(a) of the JWOD
Act.

nl The JWOD Act empowers the Committee
for Purchase from People Who Are Blind or
Severely Disabled ("Committee"), whose mission
is to provide opportunities for its clientele --
nonprofit agencies employing the blind or
severely disabled -- in producing goods and
services sold to the federal government. Like the
RS Act, the JWOD Act was enacted for the
benefit of the blind, but it was later amended to
include the severely disabled. The Committee
publishes the statutorily mandated "procurement
list" referred to in the accompanying text, which
identifies commodities and services produced by
eligible nonprofit agencies. See infra Part [.C.2.

In an effort to reconcile application of the RS Act
with the provisions of the JWOD Act, the contracting
officer responsible for food service operations at Fort Lee
("Contracting Officer") sought [**5] assistance and
advice from various sources, including Fort Lee's legal
staff, the Army's Training and Doctrine Command
("TRADOC"), and the Army's Office of the Principal
Assistant Responsible for Contracting. In addition, the
Contracting Officer consulted a November 12, 1998
memorandum prepared by the General Counsel of the
Department of Defense ("DOD"), as well as a March 22,
1999 memorandum from the Deputy Assistant Secretary
of the Army for Procurement. These memoranda discuss
and analyze the applicability of the RS Act to DOD
military dining facilities, and they also address the
application of Army Regulation 210-25, which
implements the RS Act within the Army.

Using these guideposts, the Contracting Officer
determined that the mess hall facilities at Fort Lee were
"cafeterias" under the terms of the RS Act, specifically
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20 U.S.C. § 107e(7), primarily because they were
"prepared food serving lines with table seating facilities."
Decl. of Terry A. Hyatt (Contracting Officer) (Feb. 16,
2000), J.A. 349. Having concluded that the RS Act
applied to Fort Lee's food service requirements, the
Contracting Officer then ascertained that it was
inappropriate to negotiate [¥**6] an acquisition contract
with NISH to provide mess hall services at Fort Lee.
After being informed of the Contracting Officer's final
decision, NISH commenced this proceeding in the
district court, seeking, inter alia, a declaration that the RS
Act does not apply to contracts to provide military mess
hall services. From the adverse ruling below, NISH takes
this appeal. We possess jurisdiction pursuant to 28
US.C.§ 1291.

C.

NISH contends that the JWOD Act -- and not the RS
Act -- applies to and controls the award of the mess hall
services contract at Fort Lee. The JWOD Act governs,
according to NISH, because a third statute -- the
Competition in Contracting Act -- precludes application
of the RS Act in this instance. A brief overview of all
three statutes is therefore in order.

1.

The RS Act was enacted by Congress with the
purpose of providing employment opportunities and
encouraging the economic self-sufficiency of blind
persons. 20 U.S.C. § 107, see Committee of Blind
Vendors v. District of Columbia, 307 U.S. App. D.C. 263,
28 F.3d 130, 131 (D.C. Cir. 1994). As we have noted,
the RS Act was amended in 1974, effectively [**7]
establishing a cooperative federal-state program that
gives contracting priority to blind persons operating
vending facilities on federal property. See Committee of
Blind Vendors, 28 F.3d at 130 (citing § 107(a)(b)).

The 1974 amendment directs the Department of
Education ("DOE") to promulgate regulations to ensure
that, whenever feasible, one or more vending facilities
are established on all federal properties, and that priority
in their operation is given to licensed blind persons. See
20 U.S.C. § 107(b). The Secretary of DOE is authorized
to oversee implementation of the RS Act through the
Commissioner of the Rehabilitative Services
Administration ("Commissioner"). Id. § 107d-3(e).
Among the duties assigned to the Secretary [*201] of
DOE is the designation of State Licensing Agencies
("SLAs"), which are authorized to issue licenses to blind
citizens for the operation of vending facilities on federal
property for the sale of newspapers, magazines, tobacco
products, foods, beverages, and other items. Id. §
107a(a)(5). The Virginia Agency for the Blind, as well as
the various intervenors in this litigation, are SLAs
designated by the [**8] Secretary of DOE to participate
in contracts under the RS Act.
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2.

The JWOD Act was enacted in 1971, and it
established an independent federal agency now known as
the Committee for Purchase from People Who Are Blind
or Severely Disabled ("Committee"). See supra note 1.
The primary objective of the Committee is to provide
training and employment opportunities for persons who
are blind or have severe disabilities. See Barrier Indus.,
Inc. v. Eckard, 190 U.S. App. D.C. 93, 584 F.2d 1074,
1076 (D.C. Cir. 1978). The Committee is required to
publish the procurement list, consisting of commodities
and services that it considers suitable for purchase by the
government from qualified nonprofit agencies for the
blind and disabled. See 4/ U.S.C. § 47(a)(1). The
procurement list is generally a mandatory procurement
source for the federal government, i.e., a government
agency wishing to obtain a commodity or service listed
by the Committee is required to obtain the item from the
qualified agency at the price established by the
Committee. See id. § 48. The JWOD Act offers a
"sheltered" environment, permitting individuals with
disabilities to work [**9] for entities such as plaintiff
Goodwill Services. By comparison, the RS Act takes a
slightly different tack by encouraging blind persons to be
entrepreneurial and to run their own businesses.

3.

NISH's position on appeal, however, hinges
primarily upon a third statute, the Competition in
Contracting Act, 10 U.S.C. § 2304 ("CICA"). CICA,
enacted in 1994, requires that the military use "full and
open competition" when contracting for "property or
services" except "in the case of procurement procedures
otherwise expressly authorized by statute." Id. §
2304(a)(1). The JWOD Act, for example, embodies
procurement procedures explicitly exempted by CICA.
See id. § 2304(H)(2)(D). NISH maintains that, because
the RS Act does not specifically encompass military
mess hall facilities, and does not authorize
"procurement," its auspices do not provide a similar
statutory procurement procedure. Thus, according to
NISH, CICA precludes the RS Act from governing the
contract for mess hall services at Fort Lee.

II.

Since the facts underlying this appeal are not in
dispute, the district court decided the questions of law by
way of summary judgment. We review its decision
[**10] de novo. See Providence Square Assocs., L.L.C.
v. G.D.F., Inc., 211 F.3d 846, 850 (4th Cir. 2000). In this
instance, the district court, ruling in favor of the
Secretaries, held that the mess hall facilities at Fort Lee
are "cafeterias" on eligible federal property, and that
licensed blind organizations, such as the Virginia Agency
for the Blind, are thereby accorded the favorable
treatment prescribed by the RS Act.
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The rule to be applied here is that enunciated by the
Supreme Court in Chevron, U.S.A., Inc. v. Natural
Resources Defense Council, Inc., 467 U.S. 837, 843, 81
L. Ed. 2d 694, 104 S. Ct. 2778 (1984). When a statute, in
this instance, the RS Act, "is silent or ambiguous with
respect to the specific issue, the question [¥202] for the
court is whether the agency's answer is based on a
permissible construction of the statute." Id. Accordingly,
when an agency determination that is entitled to
deference is being challenged -- as in this case -- we
defer to the agency's interpretation if it "gives reasonable
content to the statute's textual ambiguities." Department
of Treasury, IRS v. FLRA, 494 U.S. 922, 933, 108 L. Ed.
2d 914, 110 S. Ct. 1623 (1990). [**11]
court may not second-guess the wisdom of the agency's
reasonable policy choice. Chevron, 467 U.S. at 866. n2

A reviewing

n2 NISH contends that Chevron deference
does not apply because this case "involves pure
statutory interpretation." Appellant's Br., at 20.
To buttress its position, NISH relies on an
inapposite and unpublished decision of this Court,
EFCO Corp. v. NLRB, 2000 U.S. App. LEXIS
10909, Nos. 99-1147, 99-1277, 2000 WL 632468,
at *3-4 (4th Cir. May 17, 2000) (refusing to apply
Chevron deference to a decision of the NLRB,
because the "Board was engaged in the classic
judicial exercise of resolving competing claims
under the statute, a function which does not
implicate the Supreme Court's central concerns in
Chevron") (citation omitted). In addition to
running afoul of Local Rule 36(c) (citation of
unpublished opinions disfavored), NISH's
position on this issue must be rejected because it
contravenes the explicit instructions of Chevron.
Furthermore, this is not a case where the statutes
at issue unambiguously conflict with the result
reached by the Contracting Officer. See Chevron,
467 U.S. at 842-43 (holding that courts should
reject agency interpretations that are contrary to
unambiguous and clear congressional intent).
Indeed, as we explain, the relevant statutes
mandate that the RS Act applies to the Fort Lee
contract.

[**12]

When, as here, an agency, such as DOE, is charged
with implementation of a statute, its policy decisions are
entitled to deference. See Brown & Williamson Tobacco
Corp. v. FDA, 153 F.3d 155, 161 (4th Cir. 1998) ("[A]
precondition to deference under Chevron is a
congressional delegation of administrative authority.")
(quoting Adams Fruit Co. v. Barrett, 494 U.S. 638, 649,
108 L. Ed. 2d 585, 110 S. Ct. 1384 (1990)), affd 529
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U.S. 120 (2000); see also Randolph-Sheppard Vendors of
Am. v. Weinberger, 254 U.S. App. D.C. 45, 795 F.2d 90,
111 (D.C. Cir. 1986) ("The scope of the statute and the
regulations promulgated thereunder should, in the first
instance, be one for the agency charged with its
administration."); cf. Newport News Shipbldg. & Dry
Dock Co. v. Stilley, 243 F.3d 179, 2001 WL 242187, *1
(4th  Cir. 2001) (refusing to accord deference to
adjudicatory board not charged with policy making role).

I1I.
A.

We first analyze the plain meaning of the RS Act,
and we must decide whether it reasonably encompasses
military mess hall facilities, including those at Fort Lee.
The term '"cafeterias" [**13] -- found in the 1974
amendment -- is not otherwise defined in the RS Act.
However, duly promulgated regulations of both DOE and
DOD describe "cafeterias" as "food dispensing" and
"capable of providing [or currently providing] a broad
variety of prepared foods and beverages (including hot
meals) primarily through the use of a [serving] line
where the customer serves [or selects for] himself from
displayed selections." 34 C.F.R. § 395.1(d) (1999)
(DOE); 32 C.F.R. § 260.6(b) (1999) (DOD) (bracketed
terms are exclusive to DOD regulations). n3 Moreover,
both the DOD and DOE regulations explain that a
cafeteria may be "fully automatic" [*203] or with "some
limited waiter or waitress service." Id. n4

n3 The RS Act's regulations are consistent
with common definitions of "cafeteria." For
example, one dictionary defines the term as "a
self-service restaurant or lunchroom." Webster's
Third New International Dictionary 313 (3d ed.
1976).

n4 The DOE and DOD regulations each
specify that "table or booth seating facilities are
always provided." 34 C.F.R. § 395.1(d) (1999)
(DOE); 32 C.F.R. § 260.6(b) (1999) (DOD).

The RS Act requires DOE to promulgate regulations
establishing priority for blind vendors to operate
cafeterias, subject to certain restrictions. See 20 U.S.C. §
107d-3(e). n5 DOE regulations offer two options by
which a federal agency may implement the priority
mandated for blind vendors. First, the agency may
"establish the ability of blind vendors to operate a
cafeteria ... at comparable cost and of comparable high
quality [by inviting SLAs] to respond to solicitations ...
when a cafeteria contract is contemplated." 34 C.F.R. §
395.33(b). Second, the agency may, in the alternative,
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enter into direct negotiations with the SLA to implement
the cafeteria priority. If the agency determines that the
SLA proposal is competitive, and if the SLA proposal
has been ranked among those that have a reasonable
chance of being selected for final award, the agency is to
consult with DOE. See id. § 395.33(b), (d). If, however,
the SLA proposal is determined not to be within the
competitive range, the agency may award the contract to
the most highly evaluated offeror. See 32 C.F.R. §
260.3(2)(1)(0).

n5 The DOE regulations, promulgated
pursuant to the RS Act, provide:

Priority in the operation of cafeterias by blind
vendors on Federal property shall be afforded
when the Secretary determines, on an individual
basis, and after consultation with the appropriate
property managing department, agency, or
instrumentality, that such operation can be
provided at a reasonable cost, with food of a high
quality comparable to that currently provided
employees, whether by contract or otherwise.
Such operation shall be expected to provide
maximum employment opportunities to blind
vendors to the greatest extent possible.

34 C.FR.§ 395.33(a).

The DOD regulations regarding cafeteria
contract priorities are strikingly similar to those
promulgated by DOE. See 32 C.F.R. §
260.3(g)(1)(i)-(ii1) (1999); see also 43 Fed. Reg.
25337, 25338 (1978) (explaining that DOD
intended to implement rules consistent with those
of DOE). This fact is significant, underscoring the
point that DOD's role in implementation of the
RS Act is primarily to follow the decisions of
DOE. It is DOE's administration of the RS Act
that is authorized by statute, and thus entitled to
deference. Shanty Town Assocs. Ltd. P'ship v.
EPA, 843 F.2d 782, 790 n.12 (4th Cir. 1988)
(concluding that there is no deference accorded
interpretation of a statute that agency does not
administer).

[**15]

Plaintiffs contend that military mess hall facilities
are not "cafeterias" under the RS Act because, in contrast
to typical cafeterias (where meals are purchased by the
general public from private funds), meals at military
mess halls are provided to soldiers from appropriated
funds, as part of the military mission. Indeed, the RS Act
exempts certain military-controlled vending facilities
from its provisions. By its terms, the RS Act does not

Page 6

apply to "income from vending machines within retail
sales outlets under the control of exchange or ships'
stores systems ... [or] by the Veterans Canteen Service."
20 U.S.C. § 107d-3(d) (emphasis added). Significantly,
however, the RS Act makes no such distinction regarding
cafeterias. Instead, it simply indicates that cafeterias are
to be considered covered under the RS Act as "vending
facilities." See id. § 107¢(7).

The Fort Lee facilities at issue do not fall under the
explicit vending machine exception contained in the RS
Act. And it would be inappropriate for us to read an
additional exception into the RS Act. The omission by
Congress of language in one [*204] section of a statute
that is included in another [**16] section of the same
statute generally reflects Congress's intentional and
purposeful exclusion in the former section. See Piney
Mountain Coal Co. v. Mays, 176 F.3d 753, 765 (4th Cir.
1999) (citing Russello v. United States, 464 U.S. 16, 23,
78 L. Ed. 2d 17, 104 S. Ct. 296 (1983)). Thus, there is no
basis for us to conclude that the Contracting Officer
acted unreasonably in deciding that the term "cafeterias"
applies to the mess hall facilities at Fort Lee. n6

n6 We also find no support for NISH's
contention that military mess halls are not
"vending facilities" because no point of sale
transaction occurs and because the vendor does
not set a price for sale to the public. Whether
such mess halls actually engage in "vending,"
under the ordinary meaning of "vending," is
irrelevant. Congress specifically defined "vending
facilities" as, inter alia, "cafeterias" for purposes
of 20 U.S.C. § 107e(7), and DOE has properly
construed the term "cafeterias" to include military
mess halls. See, e.g., United States v. Midgett,
198 F.3d 143, 146 (4th Cir. 1999) (concluding
that courts should only look to the ordinary
meaning of a statutory term in the "absence of a
definition from Congress").

[*¥*17]
B.

NISH also contends that CICA prevents the RS Act
from applying to the contract for mess hall services at
Fort Lee, and that the JWOD Act instead applies. Under
CICA, any expenditure of tax dollars on federal
procurements through means other than open competition
must be expressly authorized by statute. See 10 U.S.C. §
2304(a)(1). The Secretaries maintain, however, that the
competition requirements of CICA do not apply to the
RS Act because of the exception for "procurement
procedures otherwise expressly authorized by statute.”
Id. Indeed, the RS Act contains an authorized set of
procurement procedures, see supra Part III.A, that would
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seem to make CICA inapplicable here. NISH contends,
on the other hand, that because the RS Act is not itself a
statutory procurement procedure, the RS Act fails to
meet CICA's exemption for "procurement procedures
otherwise expressly authorized by statute."

CICA, however, broadly defines "procurement" as
including "all stages of the process of acquiring property
or services, beginning with the process for determining a
need for property or services and ending with contract
completion and closeout." /0 U.S.C. § 2302 [**18]
(3)(A) (adopting the definition of "procurement" in the
Office of Federal Procurement Policy Act, 4/ U.S.C. §
403). The provisions of the RS Act clearly fit this
sweeping definition of procurement. Indeed, it authorizes
the Secretary of DOE to secure "the operation of
cafeterias on Federal property by blind licensees
whether by contract or otherwise." 20 U.S.C. § 107d-
3(e). n7 Our adoption of the contrary position -- that the
RS Act is not a procurement statute pursuant to CICA --
would require a misreading and misapplication of both
statutes.

n7 NISH also points to the Federal
Acquisition Regulation ("FAR"), which, by its
terms, does not apply when "statutes, such as the
following, expressly authorize or require that
acquisition be made from a specified source or
through another agency." 48 C.F.R. § 6.302-5(b)
(1998) (listing statutes). NISH relies on the
omission of any reference to the RS Act in this
portion of FAR as evidence that the RS Act does
not involve government purchases of goods or
services. NISH's reliance on FAR is misplaced,
however, because FAR -- by use of the phrase
"such as the following" -- makes clear that its list
is not exhaustive.

[*¥*19]
C.

Finally, we analyze the provisions of the JWOD Act
itself, absent the limitations imposed by CICA. On their
face, [*205] both the RS Act and the JWOD Act appear
to apply in this case. The Contracting Officer observed
this apparent conflict, but followed the advice of
TRADOC that "it is a basic tenet of statutory
construction that when two statutes ostensibly apply, the
more specific of the two controls." Decl. of Terry A.
Hyatt (Feb. 16, 2000), J.A. 350. We find the conclusion
of TRADOC and the Contracting Officer on this point to
be not only reasonable, but also entirely correct. The RS
Act deals explicitly with the subject at issue -- the
operation of cafeterias -- whereas the JWOD Act is a
general procurement statute. Because the RS Act is a
"specific statute closely applicable to the substance of the

Page 7

controversy at hand," it must control. Sigmon Coal Co.
v. Apfel, 226 F.3d 291, 302 (4th Cir. 2000) (citing
Farmer v. Employment Sec. Comm'n of North Carolina,
4 F.3d 1274, 1284 (4th Cir. 1993)); see also HCSC-
Laundry v. United States, 450 U.S. 1, 6, 67 L. Ed. 2d 1,
101 S. Ct. 836 (1981); Radzanower v. Touche Ross &
Co., 426 U.S. 148, 153,48 L. Ed. 2d 540, 96 S. Ct. 1989
(1976). [**20]

D.

In addition to devising and implementing
regulations, DOE has been quite explicit and consistent
in expressing its position regarding the applicability of
the RS Act to military mess hall facilities. Cf. Credit
Union Ins. Corp. v. United States, 86 F.3d 1326, 1332
(4th Cir. 1996) ("We accord much less deference to an
agency's interpretations of a statute that conflict with the
agency's previous interpretations of that same statute.").
In addressing the issue, the Commissioner decided that
"the RS Act clearly covers all types of food service
operations on military bases, including military troop
mess halls." Mem. of Frederick K. Schroeder,
Commissioner of Rehabilitative Services Administration
(Aug. 14, 1997), J.A. 675-78. The Commissioner
concluded:

Any attempt to draw a distinction between appropriated
funded cafeterias and concession cafeterias is merely a
fiction to justify placing full food service activities on
Committee's procurement list. There is no basis either in
the Act or in the legislative history for [such a] position.

Id. at 678. Similarly, the General Counsel of DOD, after
reviewing and analyzing the RS Act, the applicable
[*¥*21] regulations, and other DOE memoranda,
determined that "the assertion that the Act does not apply
to military dining facilities cannot withstand analysis."
Mem. of Judith A. Miller, General Counsel of DOD
(Nov.12,1998), J.A. 670-73.

Furthermore, the Comptroller General of the United
States has twice opined that an appropriated funds food
service contract constitutes a cafeteria subject to the RS
Act's priorities. See Matter of: Dep't of the Air Force--
Reconsideration, 72 Comp. Gen. 241, 1993 WL 212641
at *7; Comptroller General of the United States, Opinion
Letter to Senator Jennings Randolph, B-176886 (June 29,
1976) ("Nowhere is there support for the view that the
[RS Act], even by implication, contemplates priority to
be given to only those vending facilities where a sales
transaction takes place contemporaneously with the
vendee obtaining the articles purchased.") (emphasis in
original). Although the decisions of the Comptroller
General were announced before CICA was enacted, and
come from a political authority which has been
characterized as "undeserving of judicial deference,"
Delta Chem. Corp. v. West, 33 F.3d 380, 382 (4th Cir.
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1994), we find it significant [**22] that yet another
federal government decisionmaker has found that the RS
Act applies in a similar instance.

Insofar as the Contracting Officer's decision
conforms with the various governmental [*206]
authorities that have previously considered the issue, the
reasonableness of her decision is strongly indicated.
While the fact of consistency, standing alone, may not
warrant affirmation of her judgment, our independent
analysis confirms that her application of the RS Act was
both permissible and correct.
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Iv.

For these reasons, we find that the district court
correctly upheld the Contracting Officer's decision that
the RS Act applies to the mess hall facilities at Fort Lee.
The judgment of the district court must accordingly be
affirmed.

AFFIRMED






