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ACA "AGENCY" PROTEST PROCEDURES

1.  References:

  a.  Federal Acquisition Regulation (FAR) 33.103 - Protests to the Agency

  b.  Army FAR Supplement Subpart 5133.103 - Protests

  c.  ACA Acquisition Instructions (AI) Section 9 - Protests

  d.  4 CFR 21.5 - Bid Protest Regulations

2.  Definitions:

 a.  "Day" as used herein means a 'calendar' day as set out in FAR 33.101. 

 b.  "Filed" as used herein means complete receipt of the document at issue by the recipient before 4:30 p.m., local time.  Documents received after 4:30 p.m. are considered filed as of the next day. 


c.  "Interested Party" as used herein means an actual or prospective offeror whose direct economic interest would be affected by the award of a contract or by the failure to award a contract. 


d.  "Protest" as used herein means a written objection by an interested party to any of the following:

  

(1)  A solicitation for a contract for the procurement of property or services.

  

(2)  The cancellation of a solicitation.

 

(3)  An award or proposed award of a contract.

(4)  A termination or cancellation of an award of a contract, if the written objection contains an allegation that the termination or cancellation is based in whole or in part on improprieties concerning the award of the contract.

3.  Policy.  In accordance with the ACA AI, Section 9, PARCs are delegated authority to 

manage protest actions for the ACA.  

a.  Prior to submission of a protest, all parties shall use their best efforts to resolve 

concerns raised by an interested party at the contracting officer level through open and frank discussions.  

b.  If an interested party elects to file an agency level  protest, they may submit directly to the applicable ACA PARC.  An agency  protest serves as an "alternative to consideration by the contracting officer" within the meaning of FAR 33.103(d)(4).

c.  Upon receipt of notice of a protest, a synopsis of the protest action shall be furnished immediately by electronic means to the ACA Contract Policy and Support Directorate (ATTN:  SFCA-CP).  

d.  Upon resolution of the protest, a synopsis of the protest action and notice of resolution, with a copy of the decision or settlement agreement shall immediately be furnished to the ACA, ATTN:  SFCA-CP.

4.  Who May File.  Only an "interested party" is eligible to file an agency protest.

5.  Where To File.  An agency protest will generally be filed with the contracting office 

that issued the solicitation.  The contracting office shall then forward the protest along 

with a protest administrative report (PAR) to the responsible Office of  The Principal 

Assistant Responsible for Contracting (PARC).  See the following paragraph 13 for PAR 

preparation. 

6.  When To File.  

 a.  Improprieties In The Solicitation.  

  
(1)  Invitation For Bids (IFB).  An agency protest alleging improprieties in an IFB solicitation must be filed prior to bid opening if the improprieties were apparent prior to that time. 

 
 (2)  Request For Proposals (RFP).  An ACA protest alleging improprieties in an RFP solicitation must be filed prior to the time set for receipt of initial proposals if the improprieties were apparent prior to that time.  If an alleged impropriety did not exist in the initial solicitation but was later incorporated into the solicitation by an amendment, a protest based on that impropriety must be filed before the next closing time established for submitting proposals. 

 
b.  Other Improprieties.  In all other cases, agency protests must be filed not later than 10 days after the protester knew or should have known the basis of the protest (whichever is earlier).  An exception to this requirement is a protest challenging an RFP procurement under which a debriefing is requested and, when requested, is required (i.e., a statutorily required debriefing).  However, any protest basis that was known or should have been known before the statutorily required debriefing, cannot be filed before the debriefing date offered to the protester.  The protest must then be filed not later than 10 days after the date on which the debriefing was held.

 
c.  Exception To Timeliness Rules.  An ACA PARC may, consider an untimely protest if he/she determines that the protest raises issues significant to the acquisition process. 

 
d.  Subsequent General Accounting Office (GAO) Protest.  Special GAO timeliness rules govern protests initially filed with ACA contracting offices.  In such cases, the protest to GAO must be filed not later than 10 days after the protester learned of an initial adverse agency decision.

7.  Protest Issues Not For Consideration.  The following protests may be summarily 

dismissed:

a.  Protests based in contract administration (see 4 CFR 21.5(a)).Protests based upon Small Business Administration issues (see 4 CFR 21.5(b)).  

b.  Protests based upon the contracting officer's affirmative determination of responsibility (see 4 CFR 21.5(c)).

c.  Protests based upon violation of the Procurement Integrity Act where the protester failed to timely report the alleged violation as set forth at 4 CFR 21.5(d).

d.  Protests that are untimely (but see previous paragraph 6.c.).

e.  Protests which lack a detailed statement of the legal and factual grounds of protest or which fail to clearly state legally sufficient grounds of protest (see 4 CFR 21.5(f)).

f.  Protests by subcontractors. 

g.  Protests by other than a previously defined "interested party."         

8.  Protest Contents.  An agency protest shall:

 
a.  Be signed by the protester or an authorized representative.

 
b.  Contain a statement, which specifically identifies the protest as an "ACA or agency" protest.  

 
c.  Include the following information:

(1)  Name, address, and fax and telephone numbers of the protester.

(2)  Solicitation or contract number.  

(3) Detailed statement of the legal and factual grounds for the protest, to include a description of resulting prejudice to the protester.

(4)  Copies of relevant documents.

(5)  Request for a decision by the agency (e.g. ACA or applicable PARC).

(6)  Statement as to the form of relief requested.

(7)  Information establishing that the protester is an interested party for the purpose of filing a protest.

(8)  Information establishing the timeliness of the protest. 

9.  Decision Authority.  All ACA Principal Assistants Responsible for Contracting 

(PARCs) are authorized to decide agency protests.  The PARC will solicit and receive 

appropriate legal advice in reaching a decision on the protest.  

10. Remedies.  

 
a.  The PARC may take any action that could have been recommended by the Comptroller General had the protest been filed with the GAO.  Specifically, the PARC may direct that the Government implement any combination of the following remedies:  

(1)  Refrain from exercising options under the contract.

(2)  Terminate the contract.

(3)  Recompete the contract.

(4)  Issue a new solicitation.

(5)  Award a contract consistent with statute and regulation.

(6)  Take such other action as the PARC deems necessary to promote compliance with statute and regulation.

 
b.  The PARC may also direct that the local installation reimburse the protester (out of funds available for the procurement) for bid and proposal costs as well as the cost, exclusive of profit, of filing and pursuing the protest, including reasonable attorney and consultant fees. 

 

(1)  Determination of Reimbursement Costs.  

       
(i)  Protester Submission of Request for Reimbursement.  If the PARC awards the protester reimbursement for costs, the protester will file a request for reimbursement with the contracting officer.  The request must be filed within 15 days of receipt of the PARC's decision.  Failure to timely file the request for reimbursement will release the Government from any obligation to reimburse the protester for their costs.  

       
(ii)  Review by Contracting Officer.  The contracting officer shall have 30 days to review the request for reimbursement and reach agreement with the protester on the amount of cost to be paid.  

       
(iii)  Disputes.  The PARC, upon request of the protester, will resolve disputes regarding reimbursement.

       
(iv)  Reimbursement Limitations.  Consultant fees shall not exceed the rate of pay for a GS-15, step 10.  Except in very limited circumstances, attorney fees shall not exceed $150.00 per hour and must be "reasonable" (see 4 CFR 21.8(d)).


(v)   Payment for lost profits or other common-law damages will not be provided.

  
(2)  Subsequent Proposals, Billings & Claims.  Any cost reimbursement the protester receives under this section shall not be the subject of subsequent proposals, billings, or claims against the Government.      

  
(3)  Awardee Misconduct.  Where a post award protest is sustained as a result of an awardees misstatement, misrepresentation, or misleading/incorrect certification, the Government may require the awardee to reimburse the Government the amount of costs awarded to the protester.  In addition to any other remedy available, and pursuant to the requirements of FAR 32.6, the Government may collect this debt by offsetting the amount against any payment due the awardee under any contract between the awardee and the Government.

11.  Election Of Forum.  While an ACA "agency" protest is pending, the protester agrees 

not to file the same protest with any other forum.  If the protester nonetheless files the 

same protest with another forum, the agency protest shall be dismissed.

12.  Effect of Protest on Award and Performance.  

 
a.  Protest Before Award.  Upon receipt of a protest before award, contract award will be stayed, pending resolution of the protest, unless the PARC or the PARC's Special Competition Advocate (CA), if so authorized, decides, in writing, that override of the automatic stay is justified for urgent and compelling reasons or is in the best interests of the Government.  If award is stayed pending resolution of the protest, the contracting officer will so inform those offerors who might become eligible for award.  If appropriate, these offerors should be requested, before expiration of the time for acceptance of their offers, to extend the time for acceptance to avoid the need for resolicitation. 

 b.  Protest After Award.  Upon receipt of a protest within 10 days after contract award or within 5 days after a debriefing provided in accordance with FAR 15.1006, whichever is later, the contracting officer shall immediately suspend performance, pending resolution of the protest, unless the PARC or the CA decides, in writing, that override of the automatic suspension is justified for urgent and compelling reasons or is in the best interests of the Government.

c.  Override Factors.  The PARC or the CA will consider the following factors in determining whether override is justified-

  
(1)  The protest's likelihood of success on the merits.

  
(2)  The degree of harm to the Government if override is denied.    

  
(3)  The degree of harm to the Government if override is approved and the protest is sustained.

 
d.  Override Procedures.  If the contracting officer decides that the circumstances of the procurement justify an override, he/she shall, within three days after the contracting office is notified of the protest, file a memorandum with the PARC or the CA that addresses the override factors set out in  previous paragraph.  

 
e.  GAO Stay.  Pursuing an agency protest does not extend the time for obtaining a stay at GAO.  In other words, the agency process runs concurrently with the GAO process.

13.  Processing Of Protest.  Within 14 days after the agency protest is filed, the 

contracting officer, with the advice and assistance of local legal counsel, shall 

concurrently provide the PARC and the ACA Contract Policy and Support Directorate 

(SFCA-CP) one copy of the protest administrative report (PAR).  

 
a.  The PAR shall contain copies of the following documents, as appropriate, tabbed and forwarded through the contracting office chief or director to the PARC. 

  
(1)  The protest.

  
(2)  The offer submitted by the protester.

  
(3)  The offer being considered for award or being protested.

  
(4)  All relevant evaluation documents.

  
(5)  The solicitation, including the specifications or portions relevant to the protest.

  
(6)  The abstract of offers or relevant portions thereof.

  
(7)  Any other relevant document.

  
(8)  The contracting officer's signed statement of relevant facts and the local counsel's memorandum of law.  The contracting officer's statement shall set forth findings, actions, and recommendations, and any additional evidence or information not provided in the protest file that may be necessary to determine the merits of the protest. 

 
b.  Discovery.  Neither party to the protest is entitled to discovery.  The PARC at his/her discretion may, however, provide the PAR or portions thereof to the protester.  In addition, the PARC may direct either party to provide additional documentation to the PARC or to the opposing party.  

 
c.  Ex Parte Discussions.  The PARC and supporting legal counsel may engage in ex parte discussions with the parties.

 
d.  Supplementation Of The Record.  Either party may supplement the record until the 25th day after the protest was filed.   

 
e.  Hearing.  Neither party is entitled to a hearing.  The case will be determined based upon the record and any discussions between the PARC and the parties. 

 
f.  Decision.  The PARC will render a decision within 35 days after the protest is filed.  The decision shall be provided to the protester using a method that provides evidence of receipt.

14.  Time Extensions.  For good cause shown, the PARC may grant time extensions. It is 

noted, however, this decision is at the sole discretion of the PARC.
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